NO me 22051 
iets UNITED SUeTES COURL OF APPEALS 


FOR THE NINTH CIRCUIT 


TERRANCE I. POSTON, a citizen ) 
of Alaska, } 


Appellant, 

ON APPEAL FROM THE 

vst UNITED STATES Distaice 
COURY FOR THE DPistRice 


THE UNITED STATES OF AMERICA, ) OF HAWAII IN CIVIL 
et al. NO. 2345 
Dope llee si, 
FILED 
JAN 2 1308 


WM. B. LUCK, CLERK 


ANSWERING BRIEF OF 
DEFENDANT~APPELLEE HAWAIIAN 
ELECTRIC COMPANY, INC. 


RICHARD EY SUIFPEE 
Bank of Hawaii Building 
Or WCounsel: Honolulu, Hawaii 


ANDERSON, WRENN & JENKS Attorney for Defendant- 
Appellee Hawaiian 


Electric Companyueeac. 


fa 
ef, : 


; ; 
i ; 
ms E c 
. < ag 
oS 
= * 7 ae 
Se 
: on 
. 
fab 
. 
‘ . 


DUBJECT INDEX 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 
A, The Nature of the Case 
Bs ime. Seene Wor the Accident 
Gr ie Aeciceur 


Ibe le eeinegaish a 3 WMoverene ye ys) 156) 
Hawaiian Electric 


ae ine SCotrc SDV soostl Lemme: wie 
Claim against Hawaiian Electric 


QUESTIONS PRESENTED ON APPEAL 


SUMMARY OF ARGUMENT 


ARGUMENT 


ie Piemjudement for Hawaiian Filectric 
BMemig be anitiimmed because all 
reasonable minds would agree that 
iMiewevidence did not create any 
issues as to Hawaiian Electric 
that should have been submitted 
Vomune Jury 


Page 


ie) 


ih 


13 


aD 


a‘ 


Alls 


The judgment for Hawaiian Electric 
should be affirmed because there is 
no merit to any of the arguments 
eee ved by plaintitr 


A. Answer to plaintiff's argument 
ie respec’ bo the directed ver= 
dict for Hawaiian Electric 


ae 


2s 


Ihote reece emailer 


Pigintar i Ss arsument Ghat 
the court departed from 
all standards 


Plaintiff's argument that 
the evidence created issues 
that should have been deter- 
biel (oy wlats Hiya 


Pleitv rer Ss eerecunents thar 
the court erred in predicat-— 
Ine Heawearian Plecvric's duty 
Gn TCahew ro platnGii : on sis 
lack of status as Hawaiian 
Electric's anvitee 


Plaintati’s arsument 42s te 
contributory negligence 


Plaimcit?' Ss areument that 
"Hawaiian Electric violated 
1Gs duly ie cogs” 

a. Introduction 


lon The National Electric 
Code 


@ The rules of the Public 
UGrlities Conmussion 


-ji- 


Page 


17 


ae 
Lif 


18 


el 


2D 


32 


36 


36 


Si 


38 


PMswer tq plaincivr's arguments 
Pervalmins To the pretrial Craeir, 
blueprint Y & D 872808 and res 
pee Loquiver 


ile At roduet ion 


a Plaintiff's argument relative 
to the pretrial order 


ay 


De 


TG PoOdue Gaon 


PigimGirt 3 MmoGvenere 
punitive damages 


Bie court's aetion in 
Vesseet Ceompleaincirit' > 
Peterence wo the ore— 
Celtel Order jin nas 
CpeTrans prier 


Klimination of the safe 
place to work theory 


ALG Uae eo Ista) elareite: 
Une Seourymrsr ed Go he id 
Hawaiian Electric to 
stipulations in the pre- 
trial order 


Piaimtrrt  Sscomoleainc that 
the court amended the pre- 
Erie erder by declaring 
that it was not going to 
submit to the jury the ques- 
tion of whether Hawaiian 
HlCCUMmie shad a duly to pose 
notices 


il aiaListG alin ts) evens Mesias. selene, 
the court 6Glimimated the 
third issue of law from the 
pretrial order 


Say — 


Page 


4O 
LO 


HO 
4O 


Al 


AA 


he 


43 


a5 


ay 


Pace 


lage Metin Ss conplaing tiay 
the court demolished the 
Preectrial order So 


ae Misi t Ss Complaint uwhas 
pte we olure Tretusea pilain— 
Gitf Ss requests to amend 


NS joss capil ll oiecieae 50 
or Plaintiff's argument relative 
to blueprint Y & D 872808 52 
a. ue roduc tion Se 
lex Ciaameor eetrecyive 
CoOnsuruct1 on Be 
Cx Ciain 20 respect to dena 


Of motion to inspeet and 
photograph the government 
premises 515) 


Clin Petite eee reume litre 
Pesci ret MOMmmOr TerOso exw — 
mination of government 
expert and denial of plain- 
tit fs Biehic Tor shiow amo 
The Transit oOrmere was) iiae ua lied 


COnurary ale The welmep rie, Sir 
Plaintiff's argument relative 
to res ipsa loquitor 68 


Answer to plaintiff's argument 

relative to his motion for judgment 
DOu uns vanarae UNE sverdicy Or Lor 

a new trial 1 


-iv- 


Page 


ie Plaiititi Ss areument re lauive 
GO a new trial 7O 


ae Argument based on alleged 


misconduct of counsel To 
lon Argument relative to plain- 
tiff's deposition Te 


Ge Aeeumene thay tne court 
considered workmen's 
compensation 74 


ce Argument based on the 
fifth and seventh amend- 
ments to the United 
States Constitution Fes 


ey Pig tt Ss argument than ne 
was entitled to a directed 
verdict against Hawaiian 


Electric WS) 
CONCLUSION 75 
Cm tric An Ver 
CUBREP ICC AMES, (OR SER AW ICCB. fas) 


TABLE OF AUTHORITIES 


Page 
laces 
Tiievemcouchern California Edison 
Come oe §—.2d O13 29-31 
beayaetey. Faramount Productions, 
ieee 251 Sl 
Houston Lighting and Power Company 
Vercors, 319 S.W.2d 427 56 
Hyndman v. Pennsylvania Railroad 
Company, 386 Penn, 190, 152 A.2d 251 55 
Leslie v. City of Monterey, 34 P.2d 837 e(-29 
hove netropolitcan Edison Co., 370 
Pemmtomn oO; A.2d 198 34 
Peomvemelatrazansetl Electric Co. , 
ioe Wa oso is) e2 
Texts 
Piece 5> A.L.Reedeie2 (1957 ) 35 
peo gere, Hederal Practsece P 50,02 
at 2317, 2320 (2d ed. 1966) 20 
statutes 
Revised Laws of Hawaii, § 96-4 43 
Administrative Rules & Regulations 
Rules and Rate Schedules Applicable 
to Electric Service, Rule 14, PF He Os 
Ble slely 21S) 
National Electric Code a 


-Vvi- 


NO] 22051 
IN THE UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


TERRANCE I. POSTON, a citizen ) 
of Alaska, 
Appellant, 
ON APPEAL FROM THE 
Wiss UNITED STATES Pishared 
) COURT POR THES Disney 
THE UNITED STATES OF AMERICA, OF HAWAII IN CIVIL 
ey ul NO. 2345 
Appeiices, 


ANSWERING BRIEF OF 
DEFENDANT-APPELLEE HAWAIIAN 


JURISDICTIONAL STATEMENT 
Defendant-appellee Hawaiian Electric Company, 
Inc., hereinafter called "Hawaiian Electric", agrees 


with plaintiff-appellant's jurisdictional statement. 


STATEMENT OF THE CASE 


INS The Nature of the Case 


ihiis iseen action for damages for personal 


injuries sustained by plaintiff on September 10, 1964, 


femme kuna facility owned and operated by the United 


States on Oahu, Hawaii. 


Epeeelne occene Of the Accident 

Mies peortaon of the Kunia facility where tae 
eeemaecme cecurred 1s portrayed in an enlarged photo- 
graph which was admitted in evidence as exhibit G-7A 
(iiss 1). 

Exhibit G-7A shows that at this portion of 
hemi facility there were two utility poles upen 
which certain electrical equipment was mounted and 
that one of said utility poles was enclosed in a 
Ghagm-tink fence. Exhibit G-/7A also shows two guy 
wires running from the tops of the poles down to the 
ground to the left of the poles as shown in the photo- 
ese. 

All parties admitted in the pretrial order 
that the United States was the sole owner, occupier 
and user of the Kunia facility (R. 46). 

It was also admitted in the pretrial order 
that Hawaiian Electric was the owner of a metering 
transformer, certain meters and certain conductors 


running between the transformer and the meters, all 


located at Kunia near the place where the plaintiff 
was injured and was the owner of the power lines 
fragenmecine power to the air switch on top of the 
poleewat Kunia (R. 48). 

The testimony makes it clear that the metering 
transformer and the meters and the power lines mentioned 
MmueMompretrial order are shown in exhibit G-7A, Mr. 
Zemeier. a Hawaiian Electric Company vice presideng, 
testrsied at length concerning that portion of the kunia 
teecatiey shown in exhibit G-7A and explained its @esien, 
(em ieeverlon, OWNership, Maintenance and contro, mE a 
Pesmmeny was UNncontradicted and, therefore, may be 
taken to have established the following facts. 

Mie tCranstorner Shown mounted on the twompores 
in exhibit G-7A was a metering transformer and was owned 
by Hawaiian Electric (Tr. 1242). The rectangular box 
MOUMMrieaamrs Ve or Six feet off thessround on one oeeaine 
Doles was a2 meter box and also belonged to Hawaiian 
Electric (Tr, 1243). The three wires coming into the 
upper dert corner of exhibit G-7A were also owned by 
Hawaiian Electric (Tr. 443 and 1243). Hawaiian Electric 
also owned the conduit running down from the metering 


transformer to the meter (Tr. 442-443). 
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fine Hawastan Electric wires coming mesene 
Pieuwerepl trom the upper left-hand side of exhibit 
G-7A terminated where the wires were attached to the 
insulators at the top of the poles and Hawaiian Elec- 
(itiomemminot Ow bhe wires on the other side of Ghewin= 
sulators and did not own the wires coming down to the 
metering transformer (Tr, 443), 

Tewercan Hilectric did@mot design or consueres 
the facility shown in exhibit G-7A (Tr. 1242), and all 
that Hawaiian Electric did was to put the meters and the 
metering transiormer in place and connect the government's 
VicComyimcime were already in place to the insulators om 
top of the metering transformer (Tr. 444) and install 
the conduit between the metering transformer and the 
Me Ger ar 

Ene poimme ot delivery where Hawaiian Hie ures 
Celmevered "current to the United States was the pom 
WO Meme aveivan Mlcctrie's wires ended at the insu lavers 
on top of the poles (Tr. 446). 

Ghere was introduced into evidence the™printed 
Bule@seand Rate schedules Applicable to Blectric Service 


which constituted order number 1086 of the Hawaii Public 


Utilities Commission (Ex. H-1, Tr. 587). Paragraph F 
of rule 14 of these rules has long provided that Hawai- 
Muimoiceurlc'S customers shall install and maintain all 
Wiecomemcr equipment required for receiving electric 
energy from the lines of Hawaiian Electric and that the 
CUememer Shall be solely responsible for the transmis-— 


cMemmor Cllectric energy through the customer's renee Le 


ay Paragraph F of rule 14 of exhibit H-1 reads as follows: 


Dee CUSTOMER RESPONSIBILETY HOR His 
EQUIPMENT 


"The customer shall, at his own sole 
mesoweania Cxpense, furnish, install, inspeer 
Piemiccep In e000 and sale Cenditronm all 
efecvurical wires, lines, machinery, appa- 
ratus and equipment of any kind or charac- 
ter which may be required for: (1) receiv- 
iemeleoctric energy from the lines of the 
Company, regardless of the location of the 
transformers, meters or other equipment of 
the Company; and (2) applying and utilizing 
Swen energy, including all necessary pro- 
tective equipment and suitable housing 
Umerefor. 


"The customer shall also transmit and 
Qoisiver and beesolelyeresponsibile for une 
Ceemsmission and deM@ezery ct all electric 
Cwerey over or tChregem the customer's wires 
eager cauapment, regardless of the place 
where such electric energy may be trans- 
fomned Of metered. 


"The Company will not be responsible 
HOomeany loss Or damase OCccasiloned or caused 
byeege ner lipence, want of proper care or 
Wrongful act of the customer, his agents, 
Siemovees Grelicensees in installing lines, 
machinery, apparatus or equipment." 
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MeweZeieler testified that the facility depicted in 
exhibit G-7A was what the United States was required 
Pomtmiish 1n accordance with paragraph F of rule 14 
(Tr, 1248-1249). 

Mee Zeigler also testified that Hawaiianeedec— 
tric had no control over the current on the customer's 
premises (Tr. 1252) and that the air switch which was 
(ee weqeau the top of the poles shown in exhibit G—7a 
was owned by the United States and that Hawaiian Elec- 
tric had no authority to manipulate it (Tr, 1252-1253). 

Mey Zeigler also testified that Hawaiian elec 
tric did not maintain the installation shown in exhibit 
G-7A although Hawaiian Electric did read its meters and 
would replace a meter if one were damaged (Tr. 1253). 

Exhibit G-7A shows in the background a chain- 
dink fence which was a part of the fence surrounding 
the entire Kunia facility. The photograph also shows 
that there was another fence enclosing the base of 
the pole on the left side of the photograph on which 
the meter box was mounted. Mr. Zeigler testified that 
Hawaiian Electric gained access to the meter box by 


coming through a gate in the outside fence into the 


enclosed area around the base of the pole on which the 
meter box was mounted, but that the Navy still maintained 
eontrol of that area (Tr. 1255-1256). 

Me. Zzergler also testified that Hawailrameilec— 
Crrewenmd Mou have the right to modify the poles or the 
Cugm@ercec sown in exhibit G-7A in any way and that it 
Gigmm@ee shove Une right to control any of the work Unar 
the United States did at the facility (Tr. 1256-1257). 

By way of summary, the foregoing testimony 
and documentary evidence make it clear that Hawaiian 
Hileemewe did not own, design, construct or maintain 
the Kunia facility shown in exhibit G-7A and that the 
CMa eeeulomeny 1b Owned there consisted of the three 
wires that entered exhibit G-7A at the upper left-hand 
CCrlet wand verminaved at the insulators at the top or 
Paewpeoles and the metering transformer and the mevers 
Woceved ii the rectangular box near the bottom of cne 
Ciweneweoles and the conduit running between the mever— 
(ieeicanicarormer and the meter box, It 1s alsovelear 
Ciewmevewran Blecrric delivered electric currenu™ vo 
the United States at the insulators at the top of the 


poles and thereafter had no further control over the 


current as it passed through the wires of the United 
States. 
Cae Tine Accident 

The accident occurred when plaintiff was 
taumee@eaey wiuhn che further away of the two guy wires 
shown in exhibit G-7A. 

Plaintiff testified that he was in the pro- 
Ces smemeremovine the lower end of the guy wire trom 
teeeeeewmd anchor bub that he had not completely re- 
moved it when "everything gave way. That was it. I 
cotmomeiomt tach, and that's it." (Er, 203), 

iis’ apwears eo De plainb ies claw 
Ce were y wire had nou been removed from its preund 
evemorenwlen tie accident occurred. However, govern- 
NeVinwermesses Ponte, Landry and Emsley all testifved 
Vaca yearrived av tne Scene shortly after tnevaccr— 
dent and found the guy wire completely detached from 
Mie metenOor and Meaisine Over the Cerner @r tne erences 
Ciemecsmeron Shown 2n exhibit G€-5 at a point about, US 
Pecteieom the anchor to which the guy wire had berm 
attached (Tr. 1096, 1106-1107, 1029, 1032-1033 and 


1069-1071). Witnesses Emsley and Landry also testified 


as to seeing a burn mark on the guy wire just below 
the insulator shown in exhibit G-7A and a correspond- 
irembuen mark On one of the wires coming down from 
thesmaina power jine to one of the insulators on top 

of the metering transformer (Tr. 1036-1038 and 1074). 
(iecemiOewlocieescs Also Lestitied that there were 
bibeweMaises OM tie fence where the guy wire was found 
Mareimewas shown in exhibit G-5 and also en the ground 
at the base of the fence (Tr. 1036-1038 and 1074). 

An examination of exhibit G-7A indicates 
DiaweeemOulG pe paysically impossible for the euy 
ViGomemyelved in this accident vo come into contac. 
VWiuieeimwmeclecCtric wire shown in the photograph unlecs 
Meme wemoectacned from its ground anchor. Plaintier 


pibenoamniceeyidenice Lo the contrary. 


De Plaintiff's Theory as to Hawaiian Elecurme 
Peper Be .urial plaincit ti sadeabancencdmain: 
Comecmeron that the facility shown in exhibit G=7A had 
Deeciecdelectively constructed and had abandoned amy re- 
Hiateemupon the doctrine of res ipsa loguiton. 
evo Hayvaiaan HlAGtrre > plein G lt Sipe oes, 


Sem -eetOorrd in the pretrial order, was as follows: 


Wewaiian Electric Company, ine, buat 
and owned a portion of the electrical in- 
Stallation to which the guy wire was attached, 
it owned and controlled the flow of high- 
voltage current within the installation. 
It exclusively maintained the electrical 
installation, It had a rent-free lease 
of the land upon which the installation 
was built. Due to the aforesaid, it had 
a duty to erect signs or otherwise warn 
Daevoeworesence Of the dangerous instru— 
mentality. Hawaiian Electric Company, 
ime did wey give such warning, The fanmie 
ure to do so was a proximate cause of the 
injuries sustained by plaintiff." (R.41). 
ieee tne Court's Disposition of the Claim agains. 
Hawatian Electric 


AV Ghe cone ston of all or cine evidence, 


Haven lecyrie moved for a directed verdicy, and 


this motion was granted, and by an order filed Janu- 


ary 25, 1967, the court ordered that a verdict should 


Rememecrod for Hawaiian Hiectric oh the ground thar 


Siee 


Plame t Mad failed to adduce any substantial evidence 
Gieamy Nesligence on the part of Hawaiian Electric and 
Omepene ground that plaintiff was guilty of contributory 


Neoeieeenee as a matter of law. 


QUESTIONS PRESENTED ON APPEAL 

Tiemortinary Gueselon Om appeal so famcea. 
Hey ele meeectirne 15 Concerned 1S whether the trial 
COUUmmetrcd IMeeranting a Careered verdict in its 
favor and this will depend upon whether plaintiff ad- 
GUc-weamyecyidence that creaved any issues thav Should 
Heovewo-cm submitted to the jury. 

Dowie compe MeCcssary LO CeONnsiccrard. 
tOmieveeme CUCSTILONS raised by the plaintiff in his 
Opemmne bret: 

(a) Whether the reasoning followed 

byethe trial court in reaching 
HES CECLSlON tO Brant a dimrecved 
verdiee in favor ot Hawaiian 
Hieerrne 1S Sreunds Tor reversal, 
(bo) Whether plaintiff has pointed 
Company €vidence wilechwmereaved 


issues that should have been 
SUDMLECeCd to the jury. 


ead 


Whether the court erred by 
considering plaintiff's lack 
of status as Hawaiian Elec- 
Geic! Sew vee sin cone luding 
that a verdict should be di- 
rected for Hawaiian Electric. 


Whether the court erred in 
eoneluding that plaintiff 
was guilty of contributory 
negligence as a matter of 
law. 


Whether Hawaiian Electric 
violated any duty to post. 


Whether the court's handling 
of the pretrial order was 
Ieweiee OIE Ena: 


Whether the court's refusal 
to admis Y & P bineprint 
872808 into evidence was 
Dice weet lee riror, 


Whether plaintiff had the 
tiphvego rely upon themiec— 
trine of res ipsa loquitor. 


Whether plaintiff is entitled 
Gomeamineyw Urila lebecal gc Ol mulic 
alleged misconduct of counsel. 


Whether plaintiff is entitled 
to a new braal om account oF 
the court's refusal to admiv 
plaintiff's entire deposition 
into evidence, 


Nievhner olariratr is embaaled 
to a new trial because of the 
court's mention of the factor 
of workmen's compensation after 
tne conclusion of une trials 


aes 


(1) Whether plaintiff is entitled 
to a new trial because of the 
Orovlestons of the fA2Fth and 
seventh amendments to the 
USiVedwevaues Const auucaon, 


SUMMARY OF ARGUMENT 

Mie siudement below directing a verdico in 
favor of Hawaiian Electric should be affirmed because 
all reasonable minds would agree that the evidence did 
not create any issues as to Hawaiian Electric that 
Biovldmmave been submitted to the jury. 

The judgment should also be affirmed because 
Useve ws NC Merit to any of the plaintiff's areumence 
awmemecd 1m his opening brief, In particular, 

(a) There is no merit to plaintiff's 
argument that the court departed 
imeomeall Standards by wersnine 
Ene cvidence andy ucurpine sche 
HUME COM On vie jury. 

(bp) itere Veino merivsboup laintirn " 
argument that the evidence created 
iocues) Witch ssnhould have been 
SUD Cred GOs tine | jive 

(c) There is no merit to plaintiff's 
elaim that the court creed an 
Peedtcaving Hawaiians tectimuc |e 
GUUyveOUNcare Toward plating? 


on his lack of status as Hawai- 
ian Electric's invitee, 


a= 


(g) 


(h) 


Piero” 1s svemiemmlero oO laintitr ss 


argument that the court's conclu- 


Suen that plaimuiee was oui lity 
of contributory negligence was 
PNCONSISGERL With ioe finding 
of no negligence on the part 
of Hawaiian Electric, 


Dice ionte MeriG, bo wlaimoags oo 
argument that Hawaiian Electric 
wuolaved Tbs duty to post. 


Bierce 1S Meumerit to plainuitn's 
arguments pervaining vo the 
COuG@y Ss USS or Une pres cie | 
Order. 


Gnere is no neritGo Olaimuitf 's 
argument in relation to Y & D 
blueprint 872808, 


Ieee lo ho mertye top lament i tes 
argument that he had the right 
to rely on the doctrine of res 
Mesa whoo wor. 


(iné€me is no merit in respect 

bo plaintwri"s areumenus tat 
he 1s entac led to 2 new trial 
because of the alleged preju- 
dicial conduct of covunse! or 
because of the court's refusal 
to allow the olaintini'S entaire 
deposition into evidence or 
because the court mentioned the 
fact of workmen's compensation 
Giver une Conclusion ov oie 
Urial (Or becaucenon plainer: fic 
arguments based on the fifth 
and seventh amendments to the 
Upiced Staves Constiturien. 


Die remwes sno meri: COwowedms mbes 
argument that he was entitled 
to a directed verdict against 
Hawaiian Electric. 
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ARGUMENT 


ae Mremiveement im favor of Hawaiian Electric should 
beworricmed because all reaschable minds would 
eeree that the evidence did not create any wesues 
as to Hawaiian Electric that should have been 
Slemiuved GO Lhe jury. 

Peeording to the pretrial order plainvati  s 
theory as to Hawaiian Electric was that Hawaiian Elec- 
tric built and owned a portion of the electrical instal- 
lation to which the guy wire was attached, that it owned 
and@eentrolied the flow of current within the instaila— 
Tiom@mpoias 16 Exclusively maintained the electrical 
Isvemuwatton and that it had a rént-=free lease or the 
land upon which the installation was built and that 
Giiemvemcone aloresaid it had a duty to warn plainviis 
of the presence of the "dangerous instrumentality" 

Gam cle 

However, Nov only cid pllainvair far temere.— 
any of these claims but the evidence affirmatively es- 
tablishes the contrary of what plaintiff asserted. 

PiaimGiii Ss farsy claim was wnat Howed wales ec= 


tric built and owned a portion of the electrical instal- 


lation to which the guy wire was attached. However, 
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the evidence was that Hawaiian Electric did not build 
em@omeercuren Of the facility but thal it merely put its 
transformer and meters in place on the installation and 
C@umieevcd CxXiSting wires to its metering transformer 
(ieeeieto-and 444), 

Plaintiff's next claim is that Hawaiian Elec- 
ememowico and controlled the flow of electric current 
within the installation. Plaintiff adduced no evidence 
to support this claim, and again the evidence established 
Cxcereyestne contrary of what plaintiff claimed for Mr: 
Zot seunecontradicted testimony was that the poine 
On detivery of the electric current was the point where 
Heweticmeelecctric's wires were attached to the arr eqiccn 
at the top of the two poles and that thereafter Hawaiian 
Flectric had no control of the current (Tr. 446 and 
1252-1253). After the current left Hawaiian Electric's 
Weeeoeel could be controlled by the gpovernment's ain 
switch but Hawaiian Electric had no authority to manip- 
ulate this switch (Tr. 1252-1253). Furthermore, the 
Rudleseand Rate schedules Applicable to Service provided 
that the customer alone was responsible for the 
transmission of current through the customer's wires 


(Ex, H-1, Rule 14, BP F ). 


Sos 


Plaimegirr's nexu cileim is that Hawaiian Hiec— 
tric “exclusively maintained" the electrical installa- 
tion. Again plaintiff offered no evidence to prove 
Weteowe taim and he evidence affirmatively proves that 
Hawaiian Electric did not maintain the facility either 
Sxelvervyely or in conjunction with anyone else (Tr. 
ieSceeee. H-1, Rule 14 P. F.). 

Plaintvati's last claim is that Hawaiian 
Pec tmlem Mag a rent-free hease of the land wipen which 
the installation was built. Again there is no evidence 
Vensupeert this claim. 

Thus, plaintiff failed to produce any evidence 
to support any of his claims against Hawaiian Electric, 
and it is submitted that this complete lack of evi- 
GCemeewlere the trial court with no alternative but 


to direct a verdict in Hawaiian Electric's favor, 


ieee JudemMent in favor of Hawaiian Electric Should 
Pomomilumned because there 15 no meray Go any so. 


Cleeareuments asserted by pilaintilrgr. 


A. hasvwer Yo plalnuiii'S areument an Pespecumce 
ibe we ureeted yerdicy for Hawaiian Eilecumm 


lies incereducrv. on 


Plaintitt's argument as to the directed verdice 


=i 


fPoermbageiian Electric consists of five brief sections 
appearing of pages 32 through 39 of plaintiff's brief. 

Picintint ts areumenus are Giiliculi vo lol tow. 
Furthermore, plaintiff does not discuss what test should 
be used to determine whether the directed verdict was 
Deeperiyeerancea. Finally, plaintiff points to mo evi-— 
dence that created any issues as to Hawaiian Electric 
Aeon omen reasonable minds could difiter. 

Pewter t  searsuments wall be answeredma 


Ghememdler in which they appear in plaintiff's brier: 


ae Plarntart' Ss areument that tie cour: 
depamted irom all standards 


Pieantiit first seus forum various @Ssepoae. 
WOmmewaltlan Electric as they appeared in the pretrial 
order and as they were referred to by Judge Pence in 
an oral decision (0.B. 32 and 33). However, there is 
MoOmMemrelol 1m this section of any evidence whicheyould 
Veer Led Submission of any of tmese issues Go tne 
JULES 

WMiatinta ht Next Lists several coneiusiome 
reached by the court during the course of the argument 


on Hawaiian Electric's motion for a directed verdict, 


jee 


Hevever, agasm there is no mention of any evidence 
that would lead to the belief that reasonable men would 
Cuero to vie validity of these cone lusions. 

Pinally, plaintitr quotes several svatements 
made by the court at the time of granting Hawaiian 
DPl-eciuame "s mouren for a directed verdict, to the effect 
that the evidence “will sustain a finding" that plain- 
Uatteweas Ov Hawaiian Electric's invitee and that if 
there was any liability on the part of the electric 
Celeamye tie Plaintiff was cOntribuvorily negligent, 

Paewneirr Was overlooked Lhe eoure' Ss orden 
of January 25, 1967, wherein the court ordered that a 
VerGmcwmocecnuered for Hawaiian Hlectric on the varomadc, 
Picete tat the plaintiff had failed to adduce any sub-— 
St7pupete evidence of any néepligence upon the part ver 
Heviattian BEVECtric which was a proximate cause of plain— 
Veo iurles ang, Second, that the eyidence esrap— 
eesiedmessa mMatyver of law that plaintirfit was Buvlty sor 
Comlrimnvory negligence which was a proximate cause or 
IGE SL oly Mingaersys 

Dt ethe Court was CoOrrecs Chat the po leunerar 


Da@mrearled tO adduce any substantial evidence of Hawaiian 
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Pl-cueuc os meeligence Or that plaintirl was pulity 
Cemeontrapubvory negligence as a matter of law, then 
Gremmoement in favor of Hawaiian Electric must be 
esWevaimed, and the particular reasoning used by the 
Comune tts Oral decision granting the motion is 
FIGS MEN chair 

Plaintiff does not discuss what tests should 
pemeeoltred 20 determining whether the trial court was 
CO°eecme franving the directed verdict for Haweriten 
Reet cine, 

These tests are set forth in 5 Moore, Federal 
Practice PB 50.02 at 2317 (2d ed. 1966), where it is 
SUiteemunay a directed verdict is normally wsed, fureu, 
Wheres Giere is complete absence of pleading or proc: on 
aiessue Or issues material to the cause of action and. 
SecO@ommwicre there are no controverted issues of face 
upon which reasonable men could differ. Moore goes on 
to state on page 2320 that, “a verdict will normally be 
directed where both the facts and the inferences to be 
Geawaeirom the facts point so strongly in favor"@r one 
party that the court believes that reasonable men could 


Meoumceme GO 4 different conclusion,” 


2oO= 


tee Mesue Mere ws Noy Whee rm tile eaia 
Geourperollowed the proper path in coming to the conclu- 
Slommemoe cae directed verdict should be granted, but 
whether there was either a complete lack of evidence 
iemereate any issues to submit to the jury in respect 
to the claim against hawaiian Electric or whether the 
evidence viewed most favorably for the plaintiff created 
any issues as to which reasonable minds might differ. 
As shown in section I of this argument there was a com- 
piewemieclk Of E€vidence Supporting any of the plaintitr's 
Cleiiiemageinsy Hawailan Electric as outlined in plain— 
7eeomecory in the pretrial order, 


re Plaintvift's argument Ghat the evacdemes 
created issues that should have been 


Copermi ned Dy eenew Ilys 


iii ACU PUG eVvViG@enNeCe Cdl Cremce miei 
as to Hawaiian Electric, then the claim against Hawaiian 
PVeevrre. sould have been Submitted to the jury. “Howe 
SSemolaimuiit does net point to any such evidence, 
iiveaa, Dlcinvitf merely refers to claims made by pilain= 
Tee emanvoriey Curing the course of oral areumenl on 
DietaGiir'’s motion for judgment notwithstanding the 


verdicts without pointing to any testimony or documentary 
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evidence to support the claims. For example, the 

first item of supposed "substantial evidence" is the 
bare statement, "Hawaiian Electric did not warn the 
plaintiff of the presence of 46,000 volts of electric- 
ity present at his place of employment", followed by 

a reference to page 1414 of the transcript (0.B. 34). 
On referring to page 1414 one finds that it is a tran- 
SGmmmueot DPlainviri's oral argument in support of his 
motion for judgment notwithstanding the verdict which 
Waseheard five days after the trial had concluded, 
DUimeaemmore, plaintifi's avtorney did not during the 
course of this argument at page 1414 refer to evidence, 
but merely makes the bald assertion, "Now, the Hawaiian 
Electric Company didn't warn the plaintiff of the pre- 
sence of the 46,000 volts of electricity present at 
his place of employment" (Tr. 1414). 

The second supposed item of "substantial 
evidence" is the statement, "46,000 volts of electricity 
is a dangerous instrument", with a reference to page 
1415 of the transcript. When one examines the transcript 


it is seen that,again, the plaintiff has merely repeated 


aes 


Poorer escertion of facumeade Guring the course cr aregu— 
Momimoneea movlon following the trial. 

The third supposed item of "substantial evidence’ 
is the statement, "that Hawaiian Electric was negligent 
imenime to TuUlfit] 168 duty of care commensurate with 
the dangerous instrunentality (Tr. 1416), toward a 
person lawfully upon the premises (Tr. 1418)." Again 
Piciwerir nas merely referred to assertions made during 
the course of oral argument, but this time not only has 
homMoamledm yO point Le any Evidence, but he has merely 
repeated an earlier assertion that he made as to an 
ultimate fact without giving the slightest hint as to 
the whereabouts of the evidence as to the supposed neg- 
Die@eweeme Or as to the basis of the supposed duvy of 
Care, 

Plaintiff's final supposed item of "substan- 
tial evidence" is the statement, "The absence of warning 
signs lured the plaintiff into a feeling of safety (Tr. 
1423-1424) which was, in effect, a trap (Tr. 1428-1429)." 
Again, plaintiff is merely repeating assertions made 
GUpine the course of oral argument on his motion fol- 


lowing the trial. 
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It can be assumed that there was evidence 
from which the jury could infer that Hawaiian Elec- 
triewerd not warn the plaintiff of the presence of 
46,000 volts of electricity at the government's Kunia 
HOC aid it also ean be assumed, with or wichout 
evidence, that 46,000 volts of electricity is danger- 
ous if one comes into contact with it. However, 
Plaimgiit has utterly failed to point to any evidence 
itomevereni 1G could be inferred that Hawaiian Klectric 
was negligent "in failing to fulfill its duty of care 
commensurate with the dangerous instrumentality." 

What duty is the plaintiff talking about, and what 
G@oeseupe Dilaintiff claim Hawaiian Hilectric failed to 
(eomtomt ral Ghat duty? Plaintiff does nov say. 

Furthermore, even if it be assumed that the 
EVeei@emor warning signs “lured the plaintiff’ anto a 
feeling of safety which was in effect a trap", there 
is no evidence whatsoever from which it can be inferred 
that the absence of warning signs was in any way attrib- 
utable to Hawaiian Electric or that Hawaiian Electric 
had any power or duty to provide warning signs. 

It is submitted that plaintiff has failed to 


point to any evidence whatsoever creating any issue 
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Vomeiewould have justified the court in submitting to 
Woempiey une plaintiift's claim against Hawaiian Electric, 
ML Plaintiff's argument that the court 
CrBed i predicaving Hawaiian Electric Vs 
Guy Ol “Care Goyara plainvii tf eneiis 
tack of Status as Hawaliam Bilectrive s 
iy Gee 
ims. of COUurse, tiie Ghat Hawaiian Bileeurie 
(imemeMe reco USe due Care in the installation and 
[i weieewomee Of its electrical equipment, even thouga 
SUC @m-amroMmenl 26 Situated om the property of oumers. 
PiCmmmenoweltan Blectric breached this duty,.1t could 
Dpemocwominable for limjuries Co any person whe might 
Peacepeoly oe expected to be on the premises. However, 
Plataerrr does not give the slightest hint of the exis- 
tence of any evidence which in any way suggests that 
ToVoweeeclecuric fauleq to exercise due care an bbe 
iMectmleblon Or Maintenance of any of its equipment 
that was located at the Kunia facility, and it is sub- 
lWeeweamenat a thorough examination of the record an 
Piemee-cawill fail Co reveal any sucha evidence. 


ties true taal curmic the course of argument 


on Hawaiian Electric's motion for a directed verdict 
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the court stated that plaintiff was not Hawaiian Elec- 
wememremiivicee, This fact 1S indisputable, PlaintifeT 
Was on property that was owned, occupied and controlled 
DymgeomUnuued states, and he was there because he was 
performing work for the United States pursuant to a 
contract between the United States and plaintiff's 
Cioleveree Uiere 15 mo evidence whatsoever that any-— 
(Mine were t plalintirfr was doing was of any interest 
or benefit to Hawaiian Electric or in any way related 
Geomonyeeot hawaiian Hlectric's equipment. 

ieetord tse leet Tron Une evildeieon tne tac 
ttemuneemaere plaintiri was injured was completely 
Seiecmovegmmarnless until plaintiff detached from its 
Proumdmeanchor a guy wire belonging to the United 
Bueves ana somehow brought it into contact with a 
VWiweomeuMas also belonged to the United States and that 
Weemenecetzed by electrical current also belonging to 
the United States. Under these circumstances the trial 
Cevieempeesscorrecy if holding that since plaintilr was 
not Hawaiian Electric's invitee, Hawaiian Electric did 
not have a duty to make the government's premises safe 


DOmelomlugir co devaen the guy wire or to see thav 
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Ciewdiemrt performed his work in a manner so that he 
NOMemMocewbe Injured. In this the court is supported 
byveum@emcaces, 

In Leslie v. City of Monterey, 34 P.2d 837, 
Piememnmon Nonverey Hired a Contractor to buiidd a 
fence around its baseball park. A part of the fence 
was to be built beneath a 22,000 voit line of Pacific 
Gas & Electric Company which had a franchise to main- 
TMeeomiime there, During the construction of the 
ff Ncemeomemoe Came 1Nto conbact with PG&E's Jane and 
ein. WhO was am employee of the contractor burld— 
ing the fence, was injured. A verdict was rendered 
against PG&E, and on appeal it was held that a non- 
suit should have been granted because plaintiff was 
not PG&E's invitee. 

"[H} It appeared from the evidence 

that the appellant Pacifie Gas and Elec- 
tric Company, a corporation, owned a 
ieemenise, and under Such franchise was 
permitted to maintain its wires at the 
time and place mentioned in the plead- 
ings, and that as such owner and pos- 
cercor Oo! such franchise owed ne duuy 
Wemomerespacser or licensee save aid 
Spl if MUSe retrain from sue acts 


eemcomauct as might result in a wilful 
or wanton injury to a trespasser or 


Se 


thicemoce, Ono GnS other hand, the 
peepemuy OWNer Or Owners of the fran— 
Cimlise Owe VO a invitee the duty to 
Poo eviewptemlses 1 a Sarre eondition, 
Consequently it becomes important to 
determine from the facts which were 
developed by the evidence, whether 

it can be said that a jury could have 
Ppeoperiy found that plaintiff was an 
Ligh ial ister 


"(5] We think it must be conceded 
ictwmec GO te appeilanvs, plaanvirrT 
Megemou been Expressly or impliedly 
Monnuea suo eller Wpon their property . 
Miece uno evidence which in the 
Sliesnvest degree indicates that there 
was an express invitation, nor is there 
any evidence that there was an implied 
invitation. The plaintiff was employed 
by a contractor and not by the appel- 
temes., The work upon which he was 
Crgaceo cannot fairly be said to have 
been beneficial to the appellants 
herein, or to have been done at their 
mecuest. Ib was beneficial only te 
the city of Monterey and to the con- 
tractor who performed the work. The 
appellants were not at all interested 
in the construction of the said fence 
and backstop, nor was there any con- 
tractual relation between the appel- 
femieseana plaimvitf, om plaimciri 's 
emorovyer, We think, theréfore;, the 
ewcence clearly indicates that the 
work on which plaintiff Leslie was 
Speeaged at the time the anjury oc- 
Gumicd. bore no relation to the busi- 
Wes Of Cnc appellants, mor were they 
tigemested therein, Aguilar v, River= 
@eme CC, C. Ass'n, i104 Cal. App. 263, 
Pee PP. 309; Hall v. Southern California 
Rabeoonl CoO,, Supra, 
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"Under the authority of the case 
Hada y, Southern Caliiornia Edison 
Coe oeea. 1b Tollows that the triad 
court erred in denying appellant's 
motion for nonsuit.” 
iii ve sOuvMerhieca tit ornie Edi someCo.. 
SOM e-em els bhe Southern California Edison Company 
teeiiemmeucd Clecoricity to a pumphouse on land belone— 
Die@mmemene nit Gles Dy Means Of 1tS wires running across 
Viewmblimele Oroperuy and whieh were fastened to a pole 
thee fade been erected by the Edison Company on the 
Pe emooeryy. Liev lipules Wecided to move ther: 
pumebewiac and hired an electrical contractor to dis- 
connect the wires from the pumphouse. Plaintiff was 
eomeyetieavce or the Clectrical Contractor and was sen 
YoRCCmumEonwor<, He climbed Che aioresard pole and 
cut the wires whereupon the pole fell down and plain- 
it tegecermiiured. Alvhough platntitt was clearly an 
invitee of the Littles, it was held that he was not 
Chen ieee oO, Lhe Edison Company so bhav the nonsuiy 
CSaUemureertda sol Company was Correcy: 
"We think that it must be conceded 
Mees as tO che Southern Caliirormia 


Edison Company, appellant had not been 
Srprescsl!y invited te enter upon their 
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Peeeerry. Unere 1S mo evidence which 
feo newsliehtcst degree indicates that 
there was an express invitation. How- 
ever, it must also be comceded that it 
is not essential that there was an ex- 
PGiess invitacion by the Edison Company 
Gomappellant in order that at may be 
said that appellant was an invitee, 
imo cUrrTecient at 10 may fairly be 
G@eeiarecd that the evidence discloses 
Ciuetem@ere Was al amplied invitation, 
Mevaier vy. Riverdale €. C, Ass'n, i104 
Gal. App. 263, 285 P. 889. The exis- 
tence of an implied invitation depends, 
MWievnewiinal analysis, on the nature of 
the business which brought appellant 
Heemwmene premises of the Edison Company. 
Appellant contends that his purpose in 
eseending the pole, which was the prop- 
Creveo: the Hdison Company, was one 
Tomer was of muUbual Denerit bo hamsel? 
Seemeo te Company, lt iS areged that it 
Weemo: benefit Co him because he would 
meeemve remuneration for doing the work 
iirc he was Cngaped and of benerit 
Veomume Hdison Company because by the 
accomplishment of this work the Edison 
Comeany would be enabled to convinue 
Miemeclewo: Gleciime energy Ga 2 Sauis— 
fied customer. The contention is in- 
Beavous but nov impelling. Whe work 
upon which appellant was engaged cannot 
feb) De sardecto have been benericial 
ieeche Edison Company. It was benefi- 
Cle wero the lith les because tney cesimred 
to change the location of the pump and 
Pmeveted procured appellant to periormm 
the work which was necessary to be done 
Wemerrecs Chis change of llocationm, The 
Edison Company was not at all interested 
me Me preposea Change of locavicimwor 
tacwoumno. there was no contractual re- 
lation between the Edison Company and 
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eoocilente or appellany's employer, We 

think, therefore, that the evidence 

Cleamiy indgrveated that appellant entered 

Weoemunc property Of the Edison Company 

Bem@ecurposes Of iS Owe and of the Littles 

and that the work in which appellant was 

engaged at the time the injury occurred 

MOvcmcmreolauwon to the business of the 

ERCeson Comoany., owner of the pole. 

Pomieliarny. Ruverdaie CC, CC. Ass'n, supra. 

i—esolvors tay the trial court's action 

ime romoiiie tne Monsult as to respondent 

southern California Edison Company was 

correct and must be sustained," 

io Heyden v, Paramount Productions, =o by 

epee arvemount owned property on and over which Gdefen— 
Gamumewmuy of Los Angeles Department of Water and) Power 
had a right of way to maintain poles, wires and fix- 
Vibro earryane 55,000 volt current, Paramouny 
Siemevyed=a contractor to build a building on the prep= 
Se pmetoe contractor subcontracted the steel wor co 
Eieenem oleei Company, Plaintiff was a Bethlehem 
employee who was injured when another Bethlehem em- 
PleGyeemnrourh a steel column into contact witheone 
Sev memoly y's power lines, Plaintiff brought “sure 
against the City and others. Although the City was 


Pieemceice Uolns Paramount's land in Maintaining its 


Pote-nonetreon, a nonsuit in favor of the City was 
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affirmed, in part, on the ground that plaintiff "was 
not an invitee of the City. : 

Pectalse hoe wo Nearragansert Miectrre Con, 
IGG wie 695. 

In each of the foregoing cases the plaintiff 
Waew@ngured as a result of a contact with the defendant 
eloeture company's equipment, bub nevertheless it was 
NDol@meniaueuie Clectric Company was not liable, Im the 
fre -ourmee re bicre 1s ne evidence that plaintiff came 
icoreonvact with any of Hawaiian Electric's equipment, 
Pmt temniots case 15 even weaker for the plaintiri than 
Taewomes just cited. 

(Mae foregoing cases make it clear that Hawai 
feewoerrice Cid mow have any duty to render the govern— 
(Vimar oerty Sale or LO provect the plaintirt from 
Piece sultans trom ¢hanges in Ene condition oi tne 
Ceverumenit' Ss premises brought about by the pilaimtigt: 

Dis Plaimntiti"™s argument as to Contrinucor,, 

hee ivgence 

Elarnivit es correct Ghat the issue sol geen= 
ember Meelieence 1s ordinarily for the jury.) How— 


Sveum sone evidence 1s such that all reasonabie men 
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Womlleama@erce that the plaintiff was contributorily neg- 
iigemeea verdict should be directed for the defendant. 

In the present case the photographs of the 
Kunia installation, which were introduced in evadence,, 
make it obvious that it was a high voltage electrical 
PocimMemtyem Cerudiniy ali reasonable men would agree 
thas this was so. 

The evidence as to plaintiff's examination 
lmugemiianrestacailvey and Nis past Experience in con] 
SUruGmmesmwork around electrical facilities makes i 
Gov wovemenay all reasonable men would agree Chat he 
(Mistameve been aware of the nature of the Kunia fracil— 
ean lig 5-3/5). 

While the plaintiff had a right to assume that 
UiewiGerailation was sale and thau there was no elecuric— 
Hemme Puy wire, he had a right to these assumperons 
fee cmrone as he did not change the installation by 
CetacmiMe the guy wire from its Bround anchor. No con-— 
struction worker can possibly be unacquainted with the 
Gepeeeemor Nigh voltage electricity and no constigageti cn 
Wem No gave the matter the slightest thoweht, 


WellGmnat! Fo realize that it would be exuremely dangerous 


Gomatwemma high voltage facility in any way and that 
GevacMime a guy wire from its anchor would instantly 
create the possibility that it would become energized 
through contact with a live wire. It is submitted 
that all reasonable men would agree with these propo- 
Sitiemeweoes that the trial court was correct in ruling 
that Thesplaintarr’ was guilty of contributory negli- 
Penecewaceas Matter of law. 

imi@riis the trial court 15 supported by the 
euChO ride Ss), 

iMenatia Veale trouoli val bal som Co.. 3/70 Pa. 
C7 sore wed) 106, the plaintiff's decedent, while gath— 
erine@wG@ay, found that the path of his harvester was 
blocked by a guy wire stretched across the hay field 
imeCiiwomecle im the center of the field to a pole at 
the side of the field. The decedent removed one end 
of the guy wire from the pole in the center of the 
field and started to drag it toward the edge of the 
field, After he had dragged the guy wire about 140 
feet, the guy wire came into contact with one of the 
defendant's high voltage lines and as a result the 
G@2éedemiewas killed. The trial court granted a non- 


suit on the ground that the decedent had been guilty 
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Cmecowmmoncomy, Nesligsence as a matter of law and 
Che pwemnbatt appealed, On appeal the court quoted 


PrOMmmuMmemaeciSton of the trial court as follows: 


aan However, assuming that the 


defendant was chargeable with negli- 
Bence, we are of the opinion that the 
macs and Circumstances testified to 
in this case so clearly showed that 
Mmemceccaent was chargeable with con- 
Uenoorormy NMeelicence that reasonable 
bersons would Not tail to agree with 
Piewrconclusion,. We are of the opin- 
Hemeudat wae decedent not only heed- 
ieooty brought himseli into a position 
Piet tne Buy wire came in Contact with 
PiewobeGri buGlOonm Cilreuab, buy that the 
Memter in whieh the décedent removed 
Mieweiyewire and moved it in a direc- 
Drolin which it was certain to come 
Memeenuacs with the distribution cir- 
Guat. was toolhardy. Any reasonable 
person would know that when two wires 
that were not insulated came into con- 
tact, one of which was charged with 
fee rriciuy, tha the cuner was bound 
to become charged with it.'" 55 A.L.R.2d 
eee . 


ne appellate court agreed with the trial 


COuGemaces 1ndicated by the following: 


"There was no evidence or sugges- 
Pioimeunal the euy wire which of itselt 
was sterile of electricity was affixed 
to the two poles in a manner that would 
Peoiuee danger to those in lawful 


maorermisy or liable Go come accidentally 
ceeovneryise in contact with it, 10 
naomremaried., as Originally afrixed to 
aecestwo POlSS, without imeident. Only 
if tampered with and removed from its 
Wecatiom could 10 become charged with 
pllces -icity. I Ws nov necessary vo 
decide whether such possible removal 
mecrlbwithim a Toresecable orbit of dan- 
Poumon cocumine negligence on tiie 
part of the defendant, the decedent's 
action was a proximate cause of the 
accident making him clearly suilty of 


Poet cipncory Nes licence, 55 A ek. 2a 


pea leon (empnasuonacdded ) , 


Pecououmety, tne decision of the trial court was affirmed, 
ioevre vy Ol the TOrezorme, 10 1S Submit eedmunan 
TicwGeuiecoury was Correct in coneluding that the plain- 
tiff had been guilty of contributory negligence as a 
NeawtereoL law. 
on Plaintiff's argument that "Hawaiian 
Electric vVielabed tts duty Co poscu: 
le. Invrocuction 
Pleavii? “SearsUment Nere as Unat Ciewiatdomer: 
PlcCuumeme ode andmche rules of the Hawaii Publiwe Utmispies 
Commasston required Hawaiian Electric to post a sigm warn— 
iio? OF Lne presence of high yoltace electricity 
and that since no sign was posted "Hawaiian Electric vio- 
lf wmemeoveriment Sareby order and was, therefore, neg— 
ligent" (0.B. 39). 
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Ins ihe Nevucnal Blectric Code 

MismpOorulol Of plainoiir Ss argument Tembeased 
Meommemorovislton of the National Electric Code. However, 
tiemiigumonat Blectric Codé was not admitted into evidence 
Horeidmate Court take judicial notice of 1t. The piain— 
CiMmOmemmeal Offer Une wOode into evidence nor did ne make 
ciyeourecruor Droor of any portion of the Code. 

Pee e Une wCOde ts Mev an evidence, 1G) seems 
UiageeheGc COury Cannot determine whether the provision 
Guemeamogeolainvbitf actually applied to the Kunia faci l- 
ioyecemas tO impose any duty upon any of the parties to 
Chi sa@ase. 

vem ar this, eourt would take judicial nouice 
Sreciemcode, bhis would not hélp plaintifir, The evadence 
Momim@ecmuerad ebca that the accident involving Mr, Posvom 
Oce@lupres con premises belonging to the United States, ~ in— 
e-em ne preurial erder one of the admitted facus > 
that on September 10, 1964, the United States "was the 
sole owner, occupier and user" of the Kunia facility 
where the Poston accident occurred (R. 46). There is no 
DIO @eomonein Unis Code mor 1s there any evidence that’ tie 
Vatreval Electric Code had any applicability to faciliv— 


fe merrcoae ey evlic United States. Uherefore, 15 1s 
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eulotbeeGeoa tnab Eyern if the plaintifr had offered the 
(eQuemeteeNechiie Code into evidence, the offer would 
have been rejected on the ground that the Code was 
irrelevant. 
@ ie seiles of Une Public Utilie res 
Commission 
On page 38 of his opening brief plaintiff states 
tigemiiemezeicier, vice president of Hawaiian Electric, tes— 
tified that Hawaiian Electric "was required to put up 
high yolvage signs by the Public Utilities Commission 
rules (Tr. 434)". Apparently the testimony referred to 
on page 434 is the following: 
"Q (By Mr. Ryan) At any installation 
where the Hawaiian Electric Company 
Peover Mie pOver i excess ion 
20,000 volts on the Island of Oahu 
is there a requirement that Hawaiaian 
Electric Company post signs warning 
Cieceewpreceemce @f te volves? 
"A The way you phrase it, no. What you 
eue really trying to say 1s where we 
have high voltage, we put signs up, 
in accordance with the Public Util- 
ious COM ssuen rules, 1S tsat 


what you are asking? 


LOmewileright. what Sisas do you pull wp 
Dieenosce Iitstances ? 


"A We put up a sign that says, ‘High 
Voltage'. 


Eee 


"Q And you put them on the poles? 
"A We put them on the crossarms." 

ar, ey) 

EUs, ir, Zeicier's testimony was actually 
exactly the opposite of what Pleintitt antendedstca Convey 
in his argument, for Mr, Zeigler testified that there was 
no requirement that Hawaiian Electric post signs warning 
of the presence of high voltage at installations where 
Hawaiian Electric delivers DOW rere xcess Gf 2O,COCm elie 

Mr. Zeigler did testify that in accordance with 
Public Utilities Commission regulations, Hawaiian Electric 
did place high voltage signs on crossarms carrying Hawai- 
waite deeurte current, However, there is no evidence that 
Hawaiian Electric ever failed to comply with this require- 
ment, or that there was any Hawaiian Electric crossarm at 
or near the site of the Poston accident carrying Hawaiian 
Electric current that did not have “ati ixed vomits sign 
reading "High Voltage", 

it is true that one of the admitted facets ic 
that there was no Sign at the Kunia installation warning 
of the existence of high voltage electricaty. However, 
there is no evidence that Hawaiian Electric had any duty 


to post any such Sign, and in view of the admitted eve 
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tecimonee United States was the sole owner, occupier and 
Woermor the facility, it seems clear that Hawaiian Blec-— 
Pemememamioe haye any power, much less any duty, to put 
up any high voltage signs. 

ftom ClLed thal tne plointitf® has pormred 
to no evidence whatsoever to support his argument that 


"Hawaiian Electric violated its duty to post", 


Be Ciewer te plaingitt's arsuments pertaining. ce 
the pretrial order, blueprint Y & D 872808 and 
res ipsa loquitor 
ale Introduction 
isectiommy of plaintiff's brie’ on paces, 

through 75, plaintiff sets forth various arguments pertain- 
Gig wcemute pretrial order, blueprint Y & D 872808 and ree 
picomeguivuor, These arguments will be considered in che 
Gracey re sented , 
eS Plaintiff's argument relative to the 
pretrial order 
aie introduction 
Ds stavcd, tie 1Tssue te be decided as bo Hayar— 
Poe Wectric 1S whether the court was justified Wn direcy— 
iio mem omiiet If Mos favor, Plaintiff has a lene Msp or 


Ceimlatn2es 25 to the court's action in respect to the 


SOS 


Deeomrmemnorder, Even if ail of these complaints were 
justified, that would not seem to change the issue, namely, 
Wiewmer the court waS warranted in directing the verdict 
Mietaverno: Hawaiian Electric, Nevertheless, each of the 
Dleimbanf's complaints will be considered in the order in 


(ivCmuney are presented . 


oR Plaintiff's motion re punitive damages 
@nmoete >> ci his Grier, the plainlitt  cemolomm. 
SoCiemuniewectaonm of the court im denying his motion to 
emeeceuae pretrial order to reinsvate his demand for puni— 
Wive damages. Plaintiff's attorney had signed the pretrial 
Orgel mewitech Mo claim was asserted for punitive damages 
enue uiesetore, it was wiuhin the court's discretion to 
ouley moet salitow the amendment requested by tune plaimpran. 
Miewecetrm s retusal to allow the amendment certainly played 
hOwparteta the trial court's directing a verdict in favor 
Oi wiatiatuan Electric and, therefore, even if the court had 
oi marr Ooe, SUC Grror was nol prejudicial, 
on Whe court's action in respecteee 
joe geass eve imeialeer ise. eine jensen ll 
Order In his epenine stacemneny 


tine plaintitf’ complains that during the course of 


(iemercmlne stalemen. bo the jury the trial court stopped 


ial 


him from referring to issues of fact admitted by the 
porter ule pretrial order, Previously plaintitr had 
Petcmmedsbo all of the facts admitted in the pretrial order 
euemigcamouglined Nis theory of liability as to each deren- 
Ctemmeuinus, the court was Not preventing plaintifr from 
Hines enbire case to the jury prior to trials Phe 
Ccurumalso made it clear to plaintiff that he could put 
before the jury the issues of fact that had been admitted, 
PWUmeneoethis Showld not be dene in the opening sratement. 
itmiomierasbo see how the plainmuiitf was prejudiced by cic 
Couric 71 Ol. 
Gag HIM Maven Or the sare placesuc 
work theory 

On pages 59 and 60 plaintiff complains of the 
Coury 'srclimination of the safe place to work theory from 
Piemlemmurrt 5 Case, Hawaiian Ellectric does mot belveve 
thao tlis Tssue in any way concerns it. The safe place to 
Vemwumoory Ls mentioned in the plaintiit's theory as vo 
tiem umuimea states, but Not in plaintiff's theory as to 
Hawaiian Blectric. 

ioebne issues of: law 2s seu Torun mae treroreraua 
order, issue number 5 is as to whether the United States 


Vosmusemolaincitr's employer within the meaning of section 


Site 


96-4, Revised Laws of Hawaii 1955, as amended, which is 
the Hawaii Safe Place of Employment Statute. Thus, it 
does not appear that Hawaiian Electric is involved in 
this issue. However, it may be noted that, since this 
Wacmeommercsue Gf Jaw, it had to be de@ided by the trial 
Gevermoencmway Or the other. Thus, what the trial court 
did was to decide the issue, not to eliminate it from 
PWemercouirnal order, as claimed by plaintify. 
e. Platgcrri  s claim Ghat. the scours 

Bevled to Nola wlewel i anmilec ticne (le 

SlIOUlalLIOnes. in bie Dorel ria lperder 

On page 60 of plaintiff's brief, plaintiff asserts 
Pact seme 1S Cuite difriculce to follow. 10 15 net clear 
(he Grereule Dlaintiil is complaining about misconduer by 
PV meogeeleccric's Ccoumsel, or of the trial court’ cya 
PIMP Omrcegiire Hawallam biectric to abide by stiapulacrome 
iPimEuMempret rial order, 

PlaiiGert reters to areumenGs advanced by eka 
ian Electric's counsel at pages 847 to 849 of the transcript. 
TiS semorevinenis were in support of Hawaiian Hllecurie's me— 
CiCMmeEet aecd1reeted verdict made at the close of plain-= 
tiff's evidence (Tr. 802). On page 846 of the transcript 
Hevea Slectric'’s counsel started going through plain-= 


UiMeeomclaime against Hawaiian Electric as set forth in 


Sigs 


teemeectvou or the pretrial order entitled "III (a). 
Plaintiff's Theory" and showing how the evidence failed to 
SUeeenuumbnese Claims. The trial court became momentarily 
confused at this point (Tr. 848) because he asked Hawaiian 
Plecwmomes Counsel whether he knew when he signed the pre— 
trial order that these "facts" were not as claimed by the 
PilsiiGrmeand., if SO, wiy he Signed the pretrial order, 
Haver Eleecurie's counsel pointed out that these” were 
Wetec LO whitch Hawaiian Blectric apreed, Nor were they 
P2Cuemecu 1Orthn if Hawallan Ele@ctric's theory of the case. 
DUG were merely the claims asserted by the plaintiff. 
Pieaiemmotce, i Hawaiian Blectric's theory of the caseuac 
Semetorun in the pretrial order (R, 44), plaintifr's claims 
Wem eeos ty CoMUrovervtcd. How Unis could Gvyince amyl: 
Came weommoy Hawaiian Electric 's counsel, plainvir: soc. 
Vetermeotn. and 1b 1S submitted that plaintirr's complain: 
(Pierce spect is frivolous. 

in connection with this complainy, Splatt i ir eeaec: 
on to state that "most of these facts had been stipulated 
to by Hawaiian Electric in the Pre-trial Order" referring 
to pages 47 and 48 of the record, items 10 and 15. Item 
10 of the admitted facts states only that Hawaiian Electric 


Vemeomoumolle Utility in the business of operating ellectrical 


Bie 


fig@eaemilet ions to generate and transmit high voltage eilec- 
tricity, while item 15 states that on September 10, 1964, 
heaven sllecyrcie was Lie owner of a metering transiorner, 
eertain meters, and conductors running between said trans- 
former and said meters, located at the Kunia facility, and 
Obeume power lines transmitting power to the air switen on 
COomonmtQc ooles at Kunia. Obviously, these admitted faces 
Wewemm@ou che Same as the facts alleged by plaintiff in ats 
tieermwwas to Hawaiian Electric, Plaintiff then states 
that the court prejudiced the plaintiff "by omitting to 
hold Hawaiian Electric to these stipulations" (0.B. 60). 
Wietmem@ewolaintiffy is talking about is not clear for Ghe 
plaintiff fails to point to any place in the record where 
Hawaiian Electric at any time attempted to depart from any 
Oietiestacts sev forth in items 10 and 15 of the admitced 
facts in the pretrial order, 

a Plaintiti™s complaint thav tiewecourse 
amended the pret rialvorder by "ecw ema] 
that it was not folngs to sWbmit Lo the 
Jury tne Guesulon of wheter havea 
Biectric had a duty to posvu any notices 

On page 61 of his brief plaintiff complains that 
ve moerecours amended the pretrial order by declaring 


Cheat emuwould net submit to the jury the question of whether 


= 


PevemmemeElectric had a duty to post any notices. Piain- 
Giff then referred to page 854 of the transcript. 

An examination of page 854 of the transcript does 
MOmmumcieave that the court amended the pretrial order in 
any way. Instead, the court said, "I can't advise the jury 
that there was any duty of the government or the Hawaiian 
Hileetrrce Company to post any notices, We haven't got any 
testimony here which I think would justify a duty to post 
Moviees, (Tr, 854). 

tient scUsChay a 1ssue may have bee Seu encmrd 
in a pretrial order does not mean that the issue will be 
Slommeeean vo the jury. Before any issue can be Submigced 
PCOmunemnyNEnere Must De Evidence Biving rise Go the issue 
Cimento 1s NO) such evidence, obviously Ghe Tessie ecan— 
De mee ouomEeLLed vo the jury, Uhie aa wheat happened ain 
Vlemeeeaemy case, The trial court simply found that. une 
Dleaittiii ead Nov adduced any Cvidence from which the jury 
COUl@mi@eer thal Hawaiian Eilectric had any obligation uc 
post any notice and, therefore, the issue could not properly 
be submitted to the jury. Obviously this was not an amend- 
Hemet sche prevrial order, 

immay also be neted again that at no point tias 


Ti weit h I has Dreier pointed to any evidence which 


Bia2 


wou 1a 


Pave tise to any duty on the part of Hawaiian Elec= 


Grwenro CDOSsL any notices. 


Be Piaimiiir “e conp lari. Loaveune  eounse 
eljgmm@ated the third issue of daw 
Peon che preurial oraer 


On page 62 of his brief plaintiff complains that 


Veemeriel Court Climinated the third issue of law set forch 


Pieces eet rial order, Actually the plaintiff also com 


Dleiteemeboue the eliminavion of issues of law numbers 2 


uals 203 


HOwever, since these concern only the United Suaves 


they will not be considered here, 


Issue of law number 3 was as follows: 


"If the evidence establishes that 
detcnoene Hawaiian Electric Company, imc. 
Vesmoupolicr of high voltage electricivy 
and was part owner and permissive occupier 
ememuscer Of the electrical installation 
Mremeses and had the exclusive right to 
maintain the same, then did said defendant 
Overwe duty Of Ordinary care to plainuitr 
to warn him of any hidden danger that 
might have existed at or near his place 
of employment?" (R. 55). 


titeweyvidence simply did ney Gstabiteie vacenacr. 


MVOUmiitcl bits 1ssue Of law WaS Sxpressily predicated. “sd— 


mitted fact number 15 in the pretrial order includes the 


fact that Hawaiian Eleetric transmitted power to the air 


switch on top of the poles at Kunia (R. 48) and Mr. 


Ss 


Jomemerecestified that the point of delivery of the elec= 
Teiemeurrent to the United States was the point where 
Hayvemmemetlectric's wires were attached to the air switch 
(Tr, 1251-1252). Mr. Zeigler also testified that Hawaiian 
Bieetrre tad no Control over the current on the government's 
Ceo suc Clirreny beings controlled by the government's 
aimemeyiruey woich Hawaiian Electric had no right to manipu-— 
late (Tr. 1252). There was no evidence that Hawaiian Elec- 
tric was "part owner and permissive occupier and user of 
the electrical installation premises". On the contrary, 
admitted fact number 6 of the pretrial order was that the 
United States was "the sole owner, occupier and user" of 
the Kunia facility which was under the United States! 
"care, custody, supervision, management and control" (R. 
46). Hawaiian Electric did own the metering transformer 
CQC(mGtemimeters and the insulaced wires running pevween vnc 
two. However, Hawaiian Electric did not own any interest 
in vlemiam@e, the poles, the eee Che yoy Wa res ae 
fence around the poles or the wires running down from the 
Cuewcnesrem Fo the metering Dranstormer all of whidn were 
Omecmoy vie United States. 

miiewevidence also wes tieaw Hawaiian Electric dad 


not have "the exclusive right to maintain the [electrical 


E/N. 


installation premises]" and in fact did not maintain it 
meine Mra Zeigler testified that Hawaiian Electric did 
Mob maintain the installation (Tr. 1253). Furthermore, 
Order 1086 of the Hawaii Public Utilities Commission, 
Rules and Rate Schedules Applicable to Electric Service 
(exhibit H-1,Rule 14, PR F) makes it clear that the mainten- 
ance of the "electrical installation premises" was the re- 


epeereity of the United States,2/ 


aragrap or Rule 14+ cn sheet 300f Ex. H-lis as follows: 
"GH CUSTOMER RESPONSIBILITY FOR HIS EQUIPMENT 


"The customer shall, at his own sole 
iMiiereand expense, furnish, instal, inspect 
and keep in good and safe condition ail elec- 
Cimmeall wires, lines, machinery, apparatus 
emecmeduipment of any kind or character which 
may be required for: (1) receiving electric 
Geet y irom the lines of the Company, réegard— 
tless of the location of the transformers, 
Mewers Or ovuher Equipment of the Company; 
and (2) applying and utilizing such energy, 
mmeciuGine ell necessary provective equip— 
ment and suitable housing therefor. 


"The customer shall also transmit and 
Geiiver and be solely mesponsible for the 
imamomlesi Oh and wdediivery of ail elleerruic 
eler2y Over or throughs the custemer's wires 
Sme@meciuipmenu, regardless of the place 
wilerescuch Clectrice Cnerzy may be trans— 
mommNed Or metered . 


"The Company will not be responsible 
HOneamy loss Or damaze occasiened or caused 
by the negligence, want of proper care or 
wrongful act of the customer, his agents, 
Cmpteyees Or Imig@emceces in installing lines, 
machinery, apparatus or equipment," 
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Since the facts upon which this issue of law was 
Precweevco were not established by the cvidence, the issue 
Guommeuearise and there was no need for the court to sacs 
usher) Liew 

ie Piatti See opp leainb thac. Ute mc oume 
demolished the pretrial order 

On pages 64 and 65 of his opening brief the 
plaintiff complains that the court completed the demoli- 
DiOimemethe pretrial order by deciding all of the issues 
of fact and dismissing the jury. So far as Hawaiian Elec- 
Pricmmeemeoncerned the court did nov decide any issues of 
fact. The court simply concluded that there was no evi- 
Ceteewilomewiich Che jury Might infer that Hawaiian Elec— 
tric had been guilty of any negligence. This being the 
ease the court had no alternative but to grant Hawaiian 
Bulecticie s motion for a directed verdict. The court's ac-— 
tion in so doing did not constitute an amendment of the 
Peeves order but simply a récognition of the fact that 
plaintiff had failed to adduce any evidence against Hawai- 
ian Electric which gave rise to any issues to be submitted 
HO IS eae 

i Jeletneitr's complarne thay vine cour 
Petuised DPlaimtirt' Ss requecis vo samend 
Wie jdew aie epaclere 


Mouwili be seen iim answer to platntitt 's nexe 
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Preunwieemolainuiif failed to establish a sufficient foun= 
G@oumenmior the admission of the Y &@ D blueprint, Further-— 
more, the blueprint would have been relevant only to some 
elaim that the installation had been defectively constructed. 
However, although such a claim had been made in plaintiff's 
Coco mat bad been dropped from the pretrial crder which 
Cletemmr Ss aucormey had signed. A complaint based upen 
G@=f-evve Colsuruction would have been vastiy different 
from the case presented by the pretrial order and, there- 
fore, there certainly was no abuseof discretion by the court 
M@cmicmie Te amend the pretrial order sc as te alloy the 
iMmiGuegmerwmom of the Y & |) blueprint. So far as the pilain— 
Cliitemeomolaing based upon the doctrine of res apea Toquitor 
iemeeorect ce, tine GCoctrine certainly would mot have Deen 
evembamle Go tie plaintiff in respect to its elaim againse 
Powamtemeslectric for the uncontradicted evidence was thas 
[oVvowiomericch ric did mob control the facility where une 
SComemmmaccurred or the particular portion of the faciinty 
iMivelvedeam the accident. 

In view of the foregoing it is submitted that the 
Pilaiiuim: Mas failed Go show any prejudicial conduct by the 


COULEEUontos Handling of the pretrial order. 
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SE Pilainblrt Ss arcument relavive vo 
blueprint Y & D 872808 


Bh Introduction 

This section of the plaintiff's brief which ap- 
pears at pages 65 through 72 under the subtitle "Blueprint 
Y & D 872808" is extremely difficult to follow. During the 
course of the argument plaintiff does not specify what ac- 
Proms yeuhe trial court is claimed to be réversible error, 
PUmeutemvyery Cond of this section plaintiff states that he 
is entitled to have the judgments below reversed either on 
Pome roOuma tian the court erred in denying plaintiff's me— 
ViOtMmaGmmem order allowing an inspection, photographing 
and measuring of the government premises or on the ground 
UieatbmrMemcOurcy erred In restricting plaintiff's Cxamimeanien 
of "the expert witness for the United States Government" 
eee iiecemiying plaintiff the right to show that the trans— 
former was installed "backwards and contrary to the blue- 
Dcimus . 

An attempt will be made to answer the various 


aim@ceescerted by the plaintiff. 


oe Ciaamror (oelechive Conserucunen 
While the complaint contained allegations that 


the installation where the accident occurred had been 


2505 


defectively constructed, this claim was abandoned during 
the course of the pretrial hearing and was not included in 
Siveectmueneeplainvati's theories as set forth in the pretrial 
order, Although plaintiff says that this ground was "elim- 
inated" by Judge Mathes from the pretrial order, the fact 
remains that plaintiff's attorney signed the pretrial order 
ances, indicated that it accurately set forth plain-= 
Punitemeeeories against the various defendants, Thus, it 
(ff weleomernat the plaintiff does not have any basis for 
complaining that he was prevented from attempting to show 
Pistechemicaeiiniuy Nad been derectively constructed. 
CG. Claim in respect to denial of movion 
to inspect and photograph the govern- 
ment premises 
Picaitibait claims that he is €ntitledeeo a veverm— 
—(eomeeres judgements below om the ground thay the trial 
eourt erred in denying plaintiff's motion made just a week 
before the trial that plaintiff be allowed to inspect and 
photograph the premises where the accident happened. The 
G@lwectavement in support of this contention appears on 
Picomemocupiainuift's brief to the effect thay pactures 
taken prior to trial "would have shown that the transformer 


had been rotated 180 degrees after the accident and was, 
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MiMi utea sare CONdItiOnyand, tinally, installed ac- 
cording to the blueprints, by Hawaiian Electric." 

Note that plaintiff does not say that the photo- 
graphs would have shown that the installation was unsafe 
SUmemomne Ol Cie accident or even that it had been defec— 
tiv tamemmcurucced. Nor does plaintiff claim that the 
photographs would have enabled him to determine how the 
Suveviisemimvolvyed in the accident became energized, ~All 
that plaintiff says is that photographs would have shown 
that the transformer "had been rotated 180 degrees". 

pimce Cerecciverconstrucviom was TNowlenser a0 
Poolemmimmme Case, it is hard to see how the fact that’ Lhe 
tvaastormer was in a different poSition at the time of 
trial from what it had been at the time of the accident was 
relevant or could have been used by the plaintiff in cross 
Sembee eany of the witnesses. Furthermore, even if the 
reversal of the transformer had been relevant, it is diffi- 
eulu coucee how the plaintiff was prejudiced by the denial 
(iiueanMGcEen Gor Lake phovegerapis, since, im any event, Me 
Pieweriemeene transformer had been rotated and could have 
Meagewatyeproper wse of this knowledge in cross examination 


without having photographs to assist him. However, the 
record does not indicate that he made any such attempted 


mse Or chis information. 
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Pilinmvitt Ciecs eauunority that evidence of subeq 
sequent repairs or alterations or precautions may sometimes 
Be admissible in evidence "as going to the credibility of 
juumecses | Plaintiff does not say how this rule fits this 
case or what witnesses he is talking about or how their 
eredibility would be affected or why he needed photographs 
to introduce evidence of subsequent repairs, alterations 
Gr Precauvi0ons. 

iimecascussiie Hyndman v. Pennsylvania Railroad 
Wemectemeco Fenn. 190, 152 A.2d 251, which stands for the 
proposition that a plaintiff may show that a warning sign 
had been installed after the accident as evidence on the 
question of whether it was practical for the defendant 
further to guard the premises, plaintiff stated that "warn- 
ing signs were placed on the transformer at the Kunia facil- 
ity after the accident, as photographs would have shown" 
(OPeen72)—5 In the first place, theré is absolutely no evi- 
Sencewi@eeie record of this by offer of proof or otherwise, 
In the second place, the statement is false in that no signs 
whatsoever have at any time been placed upon the transformer 
Steuer Mumtastaciiity or upon any other property at the 


hubveaetaciiavy belonzing to Hawaiian Electric. 
However, even assuming that warning signs had 


Beeneinstalied at the Kunia facility subsequent to the 
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accidemesana assuming that plaintiff had the right to cross 
S.oiimemene witnesses in respect to such signs, he certainly 
was not precluded from doing so by the lack of photographs. 
Padeiumibeen proper to do so, plaintarr could have inquired 
of the witnesses whether any such signs had been installed 
PVpeemueminto tne accideny, However, according to the re- 
Crome Omslcl inquiry was ever made. 

Weemeunerm Case Cited by the plaanpitit onevnis 
Poste wEewnouston Lighting and Power Company ve Brooks, 319 
S.W.2d 407, where a defense witness had testified that it 
Holm @eaves been dirticult to move or de-energize certain 
Veeugtemweres. Flaintiff in that case was permitted te 
Poco cteline Withess if the wires had not, in facu, been 
nheovecmag@emde—-energized subsequent to the accident.  Obvi- 
ously this case is not applicable to the present case since 
Mememidence was adduced by the defense that would have been 
rebutted by anything shown in any photographs taken of the 
site in its pretrial condition. However, even if evidence 
Pmmcolbecduiene changes had been admissible on @uhis principle, 
Mietinewes Noo precluced from offering the evidence by 
lack of photographs. 

ie view of the foresoing, it 1S submitued thay the 


TOutCwcemm Feed No error in denying plaintiff's motion that 


Eo 


he be allowed to inspect and photograph the government 
eenlinee Ss. 
ad. Pigintitf "Ss arcument re restrict ien 
of cross examination of government 
expert and denial of plaintiff's 
righu Go show that the ctransiormer 
Wasatiotal Ned VeOnrrary vie) bie me iic— 
pens 
repase 7/2 of Nis Drier plainviffr sevcmaerun as 
Ce@ewer erie Prounds for reversing the judgments below the 
Oe wimorarecne Lrial court erred in restricting the cress 
examination of "the expert witness for the United States 
government" and in denying plaintiff the right to show that 
Piewtrawosernei had beém installed contrary to the bpiye— 
Coit onougi this elaim se€éms to actually consi sise. 
two claims, it is believed that it relates solely to the 
Plethuini Ss cross €xXamination of one of the government's 
febuoecceswe Lillis is because any claim thal the transformer 
Weg@ireomeinstalled contrary to the blueprints standing alone 
Woulomocem to relate only to a claim of defective construc 
tion which, as heretofore indicated, was abandoned by plain- 
Giff before trial, Furthermore, it appears that the restrict- 
iicmotmeincmecross Cxamination Of which plaintiit®’ complains 


MeswcorOsa cxamination in respect to the Y & D blueprint. 


i eomere, 1G 15 probable that the claim here being asserted 
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Memeo ne trial court erred in limiting the examination 
of the government witness by refusing to permit him to tes- 
Pieyeecmeo une Y & D blueprint, 

Mivooupie tne oplaintir’ does mou indicate which 
witness he is referring to on page 72 of his brief, it ap- 
Poweowcag ne means the government's witness Ponte because 
Wit emu Olly @overnment witness whose testimony 2s dis— 
CWeocedmiaethis Section of the brief. Actually, Ponte was 
Demetceweled as al expert witness but was called to testiry 
as to various facts he observed immediately following the 
eccidenu, Lhe government did call witness Allen as an ex- 
becummne@ ever, Mr. Allen's testimony is not discussed iv 
Uitomsecemmom Of Plaintiff's brief, nor did plaintirl make 
anvesuuempoce to Cross examine Mr. Allen in respect to the 
eo cevm pie pri nt, 

Pail tS Cl scusston Of Tic exam nation ol Seomue 
appears on pages 66 and 67 of his brief. Ponte was a govern- 
ment electrical inspector who was inspecting the work being 
Momo mkuUnia Lacility at the time of the Poston acci-— 
CoUumelomcmWwork Gid not involve that portion of Une iacil-— 
ivevememmeons: Svcd of the poles, the metering transicmer 
and the meters and, therefore, Ponte had no reason to in- 


spect it (Tr. 1094), although he did testify that on direct 
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examination by the United States that he had inspected the 
guy wires at the facility and noticed that they were taut 
(ieee Pe Piaintift claims on page 6/7 of his brief that 
Ehescourm refused to allow plaintiff to cross examine Ponte 
Wemvomwectiner Ponte had referred to the ¥Y & D blueprint in 
Ne ime as ansepcetion and in this respect refers to pages 
MmmMiowomemlingeon the transcript. An examination of this 
portion of Mr. Ponte's testimony does not support the 
ec c dames Claim. 
The testimony referred to is as follows: 
"Q I see. Well, now, when you went up 
there to inspect it, didyou have the 
beaweprint or the plans wath you? 
HO Nee sir, lhe biveprints are actually 
left down in the field office, and we 
Hoel seu them quate Often, sir. 
"Q And so you've looked at the blueprint 
Ge thias installation, righv? You 


eve since then, haven't you? 


nN Yes. This installation was the one 
that was there, 


"Q So you looked at the blueprints -- 


"MR, STIFEL: Excuse me, Mr. Ryan. 
What blueprints are you talking about? 


"A BaaG us Pict, 


"Q (By Mr. Ryan) The blueprints on the 
installation that you inspected? 
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nh Imcnaenor Ve0k 2peany blueprint on 
that -- 


ito llr hh: Excuse me, Mr, Pore. 


"Are you talking about the blueprint 
Loretaie wome bemme done by Reed & 
Martin? 


“e (By Mr. Ryan) i'm talking about the 
Pimeprinc of the installation That you 
imiepeecrvec, yOu Know, the insta t lation 
mere == the transformer installation 
on G-7-A., 

"MR. STIFEL: Your Honor, the witness 
has not said he ever had any such blue- 
Perovewut Tne Tarsh place. “And an vic 
second place, the existence of any such 
blueprints is immaterial in this case, 
what blueprints -- 

"THE COURT: I will sustain the objec- 
Prom Upon ie @round it is net material 
Witwer ene Nadwany DIUEDrints or Not, 


> (Tr. 2334-1337). 
The purport of this testimony seems to be that as to the 
blueprints of the work then in progress in September 1964, 
Peer emrcremleribt iff the field offiee so that Ponte did nou 
take them with him when he inspected the area where the 
accident occurred. As to Y & D blueprint 872808 the tes- 
Pamem@yeccems bo be that Mr, Ponte did not look at im for 
when Mr. Ryan indicated that he was talking about the "blue- 
prints on the installation", Mr. Ponte answered, "I did not 


Ti 


look at any blueprint on that -- 
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Melitowine the Gestimony just quoted the court 
asked several guestions as to when Ponte had inspected the 
guy wire and how iong the poles and guy wires had been in 
Pleeemeatoecnen Nr. Ryan made his offer of proof, 

Heem the foregoing, it does not appear that the 
judge actuaily refused to allow cross examination as to 
Wether romve had referred to the Y & D blueprint when he 
made his inspection in September 1964. If this is true, 
cnem Uiememwould seem to be no basis for plaintiff's claim 
that the court restricted plaintiff's examination of Mr. 
Ponte. It would also mean that there was no basis for the 
Ol Pemeot proot which the plaintiff then made, 

Bye if the e€ourt did prevent Ponte from tesurty— 
memes vouywnether he used the ¥ & D blueprint in making his 
inspection, it is hard to see how this was prejudicial to 
Littell Bhere was any Gyidence disclosed by the Ya 
biueprint that was admissible, that evidence could have 
Bee einveouuesed by plaintiff directiy. For example, Ponte 
eoulla Nave been asked whether it was not a fact that his 
inspection revealed that the facility had been constructed 
differently from what was shown in the Y & D blueprint. 


However, no such attempt was made. 
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ivemo fem Of pIrool mace by plaintirr aterhnis 
point was, of course, related to the question of whether 
Uiewiiseeiteation had been defectively constructed which 
Ceres omm@eretorore indicated, had been abandoned by the 
planer r, So that the trial court naturally rejected the 
ite umorumocoot,  Flaintviff does not in his brief claim 
Poem eo meoliet erred Tn this respect and, therefore, ic 
PeIometeare why Dlaintirf’ brings this up at this portion 
of his argument. 

Uieraa the course of his argument on this point 
PloimClemeilso rerers tO certain questions put to Hawaiian 
Electric's witness Zeigler by plaintiff's counsel (0.B. 
17). However, plaintiff points to no ruling made by the 
POUreei a =the course of this examination of which plain- 
tit tvcomoulains or as to which plaintiff now assigns error: 

Plaintiff also on page 68 of this section of 
Pieler eomscusSses certain testimony of plaintiff's expert 
Co-Geomeeebuttal. Plaintirf claims that this witness 
testified "that if the transformer had been rotated 180 
Seger we would have beem l6éss chance of curreme enter— 
ing the guy wire (Tr. 1334-1337)". This would seem to re- 
date to the abandoned claim of defective construction and, 


Pietetmene, to De irrelevant to plaintiff's argument. 


2Oo” 


we 


HOweverwecven if it were relevant, it does not appear that 
rites. testified a6 stated by plaintiff. The witness 
was asked whether the position of the transformer had any 

Dearie Pou tow The current got into the guy wire. His tes-= 


PnOm@ eaiternis respect was as follows: 


ue) Now, Mr. Crawley, I want you to assume 
iiiauwecelecurical Power entered this guy 
wire somewhere on the guy wire, and 
that it descended to the ground. Does 
the position of this transformer in 
this installation have any bearing on 
New tae current fot into that puy wire? 


ieee CONNOR: 2 object to the form of 
Miewveserolu. youl Honor, 1 furcvher 
Seiecumim thae Liis 1s Not praper me- 
buttal., it has nothing to do with any 
move ii this case. 


"THE COURT: Overruled, 


"Q (By Mr. Ryan) Did you follow the 
SuesuioOn ? 


ma Wes, i.did. Yes, it would have a 
Beating on voltage entering the guy, 
CeaecOnIns 1mbo Conbacu with tae wsuy. 


"Q Why would the position of the trans- 
former, as 1U appears in thig instalila- 
tion, have had a bearing on how the 
Suirreniuecntered tne fuy wire, assuming 
that the current entered the guy wire? 


"MR. O'CONNOR: Same objection as pre- 
PbOusl Mace. your Homor, vo the form 
Ciecie Ove culo. 


‘Tk COURT: Same ruling. 


ce 


JU a 


BY A 


Men 16's obVieus that there are 
two insulators on one side of the 
transformer, and there's only one on 
the other side. 


(By Mr. Ryan) All right. You're 
talking about these two? (Indicating) 


Yes. 


And you're talking about this one iG) 
the back? 


Wes. 


These are the uprights on top of the 
transformers? 


Yes. With the two insulators as 
they're placed in the POsitiIon baat 
tiey are in now -= 


"MR. STIFEL: Excuse me, your Honor 
WemOo ,CCL CO this on the ground that 
Ge irrelevant vo any issues in this 
Cas. There is no claim being made 
that this insulator -- that this trans- 
hormer was installed improperly. Now, 
if the witness is called to testify how 
Pac current actually got to the guy 
wire, that's one thing. But if he's 

ee iled for any other PULDOSe, we re— 
spectfully submit that his testimony 

Pee iieroleyant . 


"THE COURT: Overruled. 


(Continuing) The two insulators on 
the side, in the closeness to you 
there in the photograph, the relative 
Position is closer to the guy wire in 
this position than if the transformer 
would be, let's say, rotated in the 
opposite direction 180 degrees, 


él, 


"MR, STIFEL: Excuse me, your Honor. 
Now we object to that answer and 
move that it be stricken. This matter 
Piowexprecoly been presented to your 
Bomor by Mr, Ryan in his offer of 
Biroot and rejected, We ask that the 
Smevwer be Stricken and the jury in= 
Seeucwed to Gisrezard 1+, The wit— 
Hess tae JUSt speculated as to whet 
might have been the situation had 
bie transformer beén instalied in 
some other way. 


"MR. O'CONNOR: We join in the ob- 
pect on anastne requests To strike, 


"MR, HAYASHI: And the Government. 
"THE COURT: Overruled. 


Te) (By Mr. Ryan) Did I understand you 
correctly to say that if the trans- 
former had been turned around, then 
these wires -- 


"MR, HAYASHI: That was not the tes- 
Pimeny, your Honor, 


"Q (By Mr. Ryan) Would you explain what 
Vio Said ? 


yA Yes. I'm saying that the insulators, 
imine DOsLuIOm Uae they Are in now, 
place themselves in a closer proximity 
to the guy wire if they were 180 degrees 
in the other direction -- if the trans- 
former was rotated by 180 degrees." 


(Gare 1334-1337) 


ive Lowber be NOLed wheal the witness did net say 
"that there would have been less chance of current entering 


the guy wire" if the transformer was rotated 180 degrees, 
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pueenereinethac “the insulators” were closer to the guy 
wire than if rotated 180 degrees. Furthermore, this witness 
O@fonnourscsy thabv any energized wires at the installation 
were dangerously close to any guy wire or that the instal- 
io puemeecein existed at the time of the accident was in 
GMy sieveccrecctive or unsaite. Therefore, even if this wit- 
Pecos eecsurmony Nad been properly admissible, it is sub-— 
fmieeceemrodah 1 would have been of no help to plaintiff. 

Mt thie poinw in his brief plaintiff on page 6& 
Cove paieyec at this jumeture that counsel for the plain-— 
tiff moved to amend the pretrial order to have it conform 
with the pleadings and the proof which was denied (Tr. 
1365, 1385-1386)". What plaintiff means by "this juncture" 
does not appear. Plaintiff did not make any motion to con- 
Pemtmmuncepleadings to the proof during the course of this 
Viedessemeeculmony nor immediately thereafter. Instead, 
plaintiff called the plaintiff as a rebuttal witness and 
PUeuie conclusion of his testimony all parties rested. 

LoEnoueh plarmtirr's mention of a motion to con- 
iommmunemoleadings to the proof at this point in Ris brief 
Pecieiemmord’ociosi np the installation Of the transrormer 
WOuld seen bO indicate that the proof referred to had some 


Pine swemco with the installation of the transformer, no 


PUcheMouLon can be found anywhere in the transcript. 
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iMamene rerers to the pases cited by plainviir, 
whe veel soo and 1395-1386, one finds that during the 
course of argument on the defendants! motions for directed 
Verdreus, plaintirf'’s counsel after stating that the United 
pUevesmemetawaiian Electric jointly maintained the Kunia 
fecwieteyemecaid, ‘and if there is any need for a motion, 
why, I would ask the court to amend this to conform with 


Mei: this was actually 2 moron, 


the proof in the case,' 
MiemeOUmEna Ta Mou recognize it as such for when Mr. Ryan 
Peer ecmre Mis molvion later in the day, the court said 
Uheteenerweours had not heard it (Tr. 1365-1386). In any 
evenugemies obvious that if this was a motion, 1G did not 
Pevemeiyuaine to do with the installation of the transformer 
Ceeo Meme seo Of Che Uransitormer or any e@aam of alllezed 
Gefective construction or with the Y & D blueprint. There- 
ToC MuMinmenmouron seems Lo have no relevance to this see— 
CaCnmoOummpmamnicitlf's brier., 

On pace 69 of His brief plaintiff states vhay, 
"ine denial to the plaintiff of the right to show by cross 
examination that the installation was not safe prejudiced 
his case.” Plaintiff does not say what he means by this, 
Morscees he point to any place in the transcript where he 


was denied the right to cross examine any witness. 
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iiermore were must be assumed that he is still discussing 
the Ponte cross examination which, as indicated above, does 
Moumpear our the plaintirfr's claim. 

On page 70 of his brief plaintiff states, "we 
Gm@enc Ocely aporoaching the area of a party ™s falsehood 
Pee iometroud in Une preparation or presentation of his 
case (the effort undertaken by the government to show an 
tabsolutely safe' guy wire), and in such an instance the 
contrary may always be shown by independent proof." Plain- 
Pi i deermmes bother to point out what effort by the eovern— 
ment he is talking about or why it approaches "falsehood 
or other fraud". Therefore, there seems to be no point 
in attempting to answer the charge. 

itevacw of the £forecoine, dteis submitted that 
there is no basis for reversing the judgments below, either 
Pecauoomommune Cenial of plaintiff's metion to imspect and 
photograph the premises or because of any alleged restric- 
tion of cross examination of the government's witness in 
Pa ecceuoncne diltference between the Y & D blueoring and 
the eondition of the Kunia facility at the time of the 


accident, 


Aue Plaintiff's argument relative to 


bes ese. Joqui cor 
CI eer 72) columobiesar 75) fork ioalss lenmiien® veiilsiiele rd se 


eee 


Peo Ueomeomirespces FO the doctrine of res ipsa lJoguitor. 
Plaintiff acknowledges that this doctrine was not an issue 
in the case as late as January 17, 1967, which was during 
the course of the trial. At no point thereafter until 
Btcevweude conelusion of the trial did the plaintiff ever 
Claimeanyertaht to rely upon this doctrine. Now, however, 
Plaiitarewelaims that he should have been given the bene=- 
Mammen so COCurine by virtue of his motion to amend the 
Pretrreimorder tO conform with the proof citing pages 1366, 
1385 and 1386 of the transcript. However, the only matter 
Covce-Gmomsuie mMocMon, if it be Considered a motion, was 
the claim that Hawaiian Electric and the United States 
lice ialvetierneained the facility. How this motion could 
Pens wviemaectrine of res ipsa loquitor into the case jane 
plaintiff Goes not explain and it is submitted that there 
fom omoocio 10% the court to consider this doctrine, 
Byeneit the deetrine eould be considered. a4 
would have no application to Hawaiian Electric, since there 
is no evidence that Hawaiian Electric owned, maintained or 
controlled the premises or the guy wire or any energized 
electrical wire with which the guy wire could have come 


LNG Omemnrac >, 
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Ce Answer to plaintiff's argument relative to 
his motion for judgment notwithstanding the 
verolcee or Tor a new trial 


alls Pigtaviif searlumeny, Pelapive te a 
Hew Gta l 

MiIworitt Sets forth four grounds Upon whiiel he 
Claiiem@enms entitled to a new trial. These will be con- 
peclemeuwccparavely in the order presented. 

a. Argument based on alleged misconduct 
Of connse ll 

Plaintvitty not being able to conceive of how the 
attorney for defendant Okano became acquainted with the 
Coueemes on the records of the Veterans Administration 
before those records were actually admitted into evidence 
Waewecemeluded that, therefore, the evidence was “tainted” 
so that its use demands a new trial, 

Peecepresentative of the Veterans Administration 
Decwocecassubpoenacd to appear in court on the first day of 
trial with Mr. Poston's records. These records had been 
brought to court on the first day of trial and, thus, be- 


emesavertanle to all parties, Pillaintiff has pointed to 


no impropriety on the part of any counsel for any defendant 


ier eesbect and has cited no authority in support of 


Miomeemmetui1 On and it 18 submitted that there is none. 
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Gianciis next claims thet counsel for Okane 
was guilty of misconduct in stating in his opening state- 
ment that the Okano superintendent would testify that he 
Decmeiommmote the plaintiff to remove the guy wire and that 
the facts would show that plaintiff removed the guy wire 
fromesmemencior and looped it over the fence. 

PMmeexamiMacion Of bhe transcrip andicaves thay 
the Okano superintendent Teves testified exactly as coun- 
Sel cara wie would: 

Mo) (By Me. O'Conner) Did you tell 

Poston that he could take out the 

aby saw ee 


Cimeios § (Tr. 662). 


As to the statement that the facts would show 
iMeoteptaimuirt Look the guy wire from the anchor and looped 
immewomeciem chee the cyvidence clearly establishes this toe 
Weve Dect ehe fact , 

Miewpta vii f himsel’ testaried = tnay the uy 
wire blocked the excavation work he was doing and that 
after asking the Okano foreman about removing it he re- 
moved two of the three bolts in the clasp plate that held 
the guy wire in place (Tr. 188-199). The government's 


witness Ponte testified that shortly after the accident 


ar ae 


Uiewelaso plave was found with the third bolt loosened 
(Tr, 1100) and that the guy wire was found hanging over 
thiewcommemmot the fence that enclosed the pole to which 
the upper end of the guy wire was attached (Tr. 1096) as 
Seema in exhibit G-5 (Tr. 1097) at a point about fifteen 
feet from the anchor to which it had been attached (Tr. 
1106-1107). He also testified that he saw a burned spot 
Simeeemipper perl of the gsuy wire and a corresponding 
Spot on one of the lines coming down from the main trans- 
fesse andmalso a burned spot on the bottom of the 
BeWeeeandmas burned spee of grass at the cornér of the 
fence (Tr, 1036-1038). The government's witness Howard 
Poajes lamdrey testified that within about five minutes 
etuer tme Hawaiian Electric current coming to the Kunia 
facility was shut off he arrived at the scene of the acci- 
dent and saw the guy wire hanging over the corner of the 
fence (Tr, 1029 and 1032-1033). The government's witness 
Lt. Thomas H. Emsley USN testified that he was in Room 
V-213 in the Kunia facility, that there was a power fail- 
ure, that he immediately went to the switchboard and then 
to the intake tunnel and then to the scene of the accident 
Miomemiem@enrced that the detached guy wire had been laid 


Over the top of the fence at the corner as shown in 
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exmmore G-5 (Tr. 1069-1071). Mr. Emslley also testified 
that there were no burn marks on the anchor (Tr. 1076) 
and that there were burn marks on the guy wire just under 
the insulator and on the left phase of the overhead line 
am@emeneune Case and on the corner post of the fence and 
on the guy wire where it was hanging over the fence and 
that there was a charred area on the ground next to the 
COmmem pest Of the fence that seemed to still be smoking 
when he arrived at the scene (Tr. 1074). 

Pitiictenealso pelntvs LO tne fact agua ite gases 
opening statement Okano's attorney said that the plain- 
Dimeetook the clamp and bolts off the guy wire and placed 
them by the fence whereas the testimony later showed that 
the clamp and bolts were found beside the anchor. This 
MiMerediserepancy could not be characterized as misconduct 
and certainly would not warrant a new trial. 

In respect to the claim that the government's 
auGe@rmey cited a Hawaii case that had been reversed, 
Plime "Ss Counsel fails to identify the memerandum ian 
which this alleged misconduct occurred. At most counsel 
made a mistake which did not prejudice the plaintiff and 


could not warrant a new trial. 
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OS Argument relative to 
plaintiff's deposition 


Dipeworter by one party of a portion of a dene] 
sition does not automatically make the entire deposition 
CCimmecmole say tae request of other parties. It is tre 
that the use of a portion of the plaintiff's deposition 
Dyeemencctchdants Save the plaintiff the right to have 
introduced into evidence all other parts relevant to the 
Siweroorodiced. Were plaintiff has failed to specify 
what portions of his deposition he claims are relevant 
to the portions introduced by the defendant and, there- 
POhemeols areument for a new trial on this ground cannot 
Bemecogeitdered turther, 

Ce Argument that the court considered 
workmen's compensation 

Patti S expression or Sympariyet om une 
plaintirfr was only natural as was his supposition that 
in all probability there was workmen's compensation pay- 
able that would cover plaintiff's medical expenses and 
Giegomlaty, These expressions certainly do notvUguend to 
Pecmeaveminl tlie sligntest depree that These onsideraul ons 
Pieweoseny Darterae ene Court's déetermminatwom et the case 
and furnish no basis for a reversal of the judgments 


below. 
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ome Argument based upon the fifth and 
seventh amendments to the United 
states Constitution 
The right to trial by jury has always been sub- 
leemeouune righty and obligation of the trial judge to 
direct a verdict where all reasonable men would agree as 
GCem@ewmene Case should be decided. The preceding sections 
Cmevee morte: Nave beech devoved to showing that the trian 
Coumimis sections in granting the directed verdicts were in 
accordance with this rule and, therefore, they should not 
DemMewmet Sed . 
Ee Plaimvitt Ss earpumert nay plaincin © 
was entitied to a directed verdict 
against Hawaiian Electric 
Mer the reasons Nereirmberore sev forth pilagimiases. 
was not entitled to a directed verdict against Hawaiian 
Electric because there was no evidence that Hawaiian Elec- 


tric was guilty of any negligence which in any way caused 


Creer sibed to plaintiff's injuries. 


CONCLUSION 


Plaintiff has failed to show any reason why 
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the judgment for Hawaiian Electric should be reversed. 
It is submitted that the judgment should be affirmed. 


DATED: Honolulu, Hawaii, December 28, 1967. 


Respectiwlin Submit ved: 


‘) ' S ~ , y 

MS ACALaA GMO J) ae mys iD, 
RUCHA RDM His feu aie 

Bank ©f Hawein Bua ica 
Honolulu, Hawaii 

Attorney for Defendant- 


Appellant Hawaiian Electric 
COMpeaay aes 
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NOVme 205.1 
iit Ee UNTIED SEATES COURT OF APPEALS 


POR cae NINTH CIRCULL 


Teneocon ©, POSTON, a citizen ) 
of Alaska, 
Appellant, ) ON APPEAL FROM THE 
) UNITED STATES DrCtRiem 
Vr. ) COURT FOR THE DISTRICT 
) OF HAWAII IN CIVIL 
THE UNITED STATES OF AMERICA, ) NO. 2345 
a Sky, ) 
) 
Appellees. ) 
) 
Clim note 


ieceruity that, 42m Cenneetion with une pre— 
paration of this brief, I have examined Rules 18, 19 
and 39 of the United States Court of Appeals for the 
Ninth Circuit, and that, in my opinion, the foregoing 
Drtetene 10 full compliance with those rules. 


DATED: Honolulu, Hawaii, December 28, 1967. 


RICHARD E£. STIFEL = 
Bank Ofeiawous Bataing op 


Honolulu, Hawaii 


AtCBOrney fore ope lice 
Hawaiian Electric 
Company, ligcs 
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